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Chapter 1
Introduction

1–1. Purpose
This regulation establishes procedures for investigations and boards
of officers not specifically authorized by any other directive. This
regulation or any part of it may be made applicable to investigations
or boards that are authorized by another directive, but only by
specific provision in that directive or in the memorandum of ap-
pointment. In case of a conflict between the provisions of this
regulation, when made applicable, and the provisions of the specific
d i r e c t i v e  a u t h o r i z i n g  t h e  i n v e s t i g a t i o n  o r  b o a r d ,  t h e  l a t t e r  w i l l
govern. Even when not specifically made applicable, this regulation
may be used as a general guide for investigations or boards author-
ized by another directive, but in that case its provisions are not
mandatory.

1–2. References
Required and related publications and prescribed and referenced
forms are listed in appendix A.

1–3. Explanation of abbreviations and terms
a. Abbreviations.
(1) DA—Department of the Army.
(2) DOD—Department of Defense.
(3) GCM—General court–martial.
(4) JA—Judge advocate.
(5) LA—Legal adviser.
(6) MACOM—Major Army command.
(7) MCM—Manual for Courts–Martial, United States, 1984.
(8) MRE—Military Rules of Evidence.
(9) SJA—Staff judge advocate.
(10) UCMJ—Uniform Code of Military Justice.
b. Terms.
(1) Adverse administrative action. Adverse action taken by ap-

propriate military authority against an individual other than actions
taken pursuant to the Uniform Code of Military Justice (UCMJ) or
the Manual for Courts–Martial (MCM).

(2) Military exigency. An emergency situation requiring prompt
or immediate action to obtain and record facts.

1–4. Types of investigations and boards
a. General. An administrative fact–finding procedure under this

regulation may be designated an investigation or a board of officers.
The proceedings may be informal (chap 4) or formal (chap 5).
Proceedings that involve a single investigating officer using infor-
mal procedures are designated investigations. Proceedings that in-
volve more than one investigating officer using formal or informal
procedures or a single investigating officer using formal procedures
are designated a board of officers.

b. Selection of procedure.
(1) In determining whether to use informal or formal procedures,

the appointing authority should consider these among other factors:
(a) Purpose of the inquiry.
(b) Seriousness of the subject matter.
(c) Complexity of issues involved.
(d) Need for documentation.
(e) Desirability of providing a comprehensive hearing for persons

whose conduct or performance of duty is being investigated. (See
paras 1–7, 4–3, and 5–4a.)

(2) Regardless of the purpose of the investigation, even if it is to
inquire into the conduct or performance of a particular individual,
formal procedures are not mandatory unless required by other appli-
cable regulations or directed by higher authority.

(3) Unless formal procedures are expressly required, either by the
directive authorizing the board or by the memorandum of appoint-
ment, all cases to which this regulation applies will use informal
procedures.

(4) In determining which procedures to use, the appointing au-
thority should seek the advice of the servicing judge advocate (JA).

(5) Before opening an investigation involving allegations against
general officers or Senior Executive Service civilians, the require-
ments of AR 20–1, subparagraph 8–3i(3) must be met.

c. Preliminary investigations. Even when formal procedures are
contemplated, a preliminary informal investigation may be advisable
to ascertain the magnitude of the problem, to identify and interview
witnesses, and to summarize or record their statements. The formal
b o a r d  m a y  t h e n  d r a w  u p o n  t h e  r e s u l t s  o f  t h e  p r e l i m i n a r y
investigation.

d. Concurrent investigations. An administrative fact finding pro-
cedure under this regulation, whether designated as an investigation
or a board of officers, may be conducted before, concurrently with,
or after an investigation into the same or related matters by another
command or agency, consistent with subparagraph b(5) above. Ap-
pointing authorities, investigating officers, and boards of officers
will ensure that procedures under this regulation do not hinder or
interfere with a concurrent investigation directed by higher head-
quarters, a counterintelligence investigation or an investigation be-
ing conducted by a criminal investigative. In cases of concurrent or
subsequent investigations, coordinatins, coordination with the other
command or agency should be made to avoid duplication of inves-
tigative effort, where possible.

1–5. Function of investigations and boards
The primary function of any investigation or board of officers is to
ascertain facts and to report them to the appointing authority. It is
the duty of the investigating officer or board to ascertain and con-
sider the evidence on all sides of each issue, thoroughly and impar-
tially, and to make findings and recommendations that are warranted
by the facts and that comply with the instructions of the appointing
authority.

1–6. Interested persons
Appointing authorities have a right to use investigations and boards
to obtain information necessary or useful in carrying out their offi-
cial responsibilities. The fact that an individual may have an interest
in the matter under investigation or that the information may reflect
adversely on that individual does not require that the proceedings
constitute a hearing for that individual.

1–7. Respondents
In formal investigations the appointing authority may designate one
or more persons as respondents in the investigation. Such a designa-
tion has significant procedural implications. (See chap 5, sec II, in
general, and para 5–4a, in particular.) Respondents may not be
designated in informal investigations.

1–8. Use of results of investigations in adverse
administrative actions

a. This regulation does not require that an investigation be con-
ducted before adverse administrative action, such as relief for cause,
can be taken against an individual. However, if an investigation is
conducted using the procedures of this regulation, the information
obtained, including findings and recommendations, may be used in
any administrative action against an individual, whether or not that
individual was designated a respondent, and whether formal or in-
formal procedures were used, subject to the limitations of b and c
below.

b. The Federal Personnel Manual controls adverse actions against
c i v i l i a n  p e r s o n n e l  a n d  e s t a b l i s h e s  t h e  r e q u i r e d  p r o c e d u r a l
safeguards. In every case involving contemplated formal discipli-
nary action against civilian employees, the servicing civilian person-
nel office and labor counselor will be consulted before the employee
is notified of the contemplated adverse action.

c. Except as provided in d below, when adverse administrative
action is contemplated against an individual (other than a civilian
employee, see b above), including an individual designated as a
respondent, based upon information obtained as a result of an inves-
tigation or board conducted pursuant to this regulation, the appropri-
a t e  m i l i t a r y  a u t h o r i t y  m u s t  o b s e r v e  t h e  f o l l o w i n g  m i n i m u m
safeguards before taking final action against the individual:
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(1) Notify the person in writing of the proposed adverse action
and provide a copy, if not previously provided, of that part of the
findings and recommendations of the investigation or board and the
supporting evidence on which the proposed adverse action is based.

(2) Give the person a reasonable opportunity to reply in writing
and to submit relevant rebuttal material.

(3) Review and evaluate the person’s response.
d. There is no requirement to refer the investigation to the indi-

vidual if the adverse action contemplated is prescribed in regulations
or other directives that provide procedural safeguards, such as notice
to the individual and opportunity to respond. For example, there is
no requirement to refer an investigation conducted under this regula-
tion to a soldier prior to giving the soldier an adverse evaluation
report based upon the investigation because the regulations govern-
ing evaluation reports provide the necessary procedural safeguards.

e. When the investigation or board is conducted pursuant to this
regulation but the contemplated administrative action is prescribed
by a different regulation or directive with more stringent procedural
safeguards than those in c above, the more stringent safeguards must
be observed.

Chapter 2
Responsibilities of the Appointing Authority

2–1. Appointment
a. Authority to appoint. The following people may appoint inves-

tigations or boards to inquire into matters within their areas of
responsibility.

(1) Except as noted in subparagraph 2–1a(3) below, the follow-
ing individuals may appoint a formal investigation or board (chap 5)
after consultation with the servicing judge advocate (JA) or legal
advisor:

(a) Any general court–martial (GCM) or special court–martial
convening authority, including those who exercise that authority for
administrative purposes only.

(b) Any general officer.
(c) Any commander or principal staff officer in the grade of

colonel or above at the installation, activity, or unit level.
(d) Any State adjutant general.
(e) A Department of the Army civilian supervisor permanently

assigned to a position graded as a General Schedule/General Man-
agement, Level 14 (GS/GM–14) or above and who is assigned as
the head of an Army agency or activity or as a division or depart-
ment chief.

(2) Except as noted in subparagraph 2–1a(3), the following indi-
viduals may appoint an informal investigation or board (chap 4):

(a) Any officer authorized to appoint a formal board.
(b) A commander at any level.
(c) A principal staff officer or supervisor in the grade of major or

above.
(3) Only a general court–martial convening authority may ap-

point a formal investigation or board (chap 5) or an informal inves-
tigation or board (chap 4) for incidents resulting in property damage
of $1,000,000 or more, the loss or destruction of an Army aircraft or
missile, an injury and/or illness resulting in, or likely to result in,
permanent total disbility, or the death of one or more persons. A
copy of any investigation involving a fratricide/friendly fire incident
(see AR 385–40) will be forwarded, after action by the appointing
authority, to the next higher Army headquarters for review.

(4) Appointing authorities who are general officers may delegate
the selection of board members to members of their staffs.

(5) When more than one appointing authority has an interest in
the matter requiring investigation, a single investigation or board
should be conducted whenever practicable. In case of doubt or
disagreement as to who should appoint the investigation or board,
the first common superior of all organizations concerned will re-
solve the issue.

(6) Appointing authorities may request, through channels, that

persons from outside their organizations serve on boards or conduct
investigations under their jurisdictions.

b. Method of appointment. Informal investigations and boards
may be appointed orally or in writing. Formal boards will be ap-
pointed in writing but, when necessary, may be appointed orally and
later confirmed in writing. Any written appointment will be in the
form of a memorandum of appointment. (See figs 2–1 through 2–5.)
Whether oral or written, the appointment should specify clearly the
purpose and scope of the investigation or board and the nature of
the findings and recommendations required. If the appointment is
made under a specific directive, that directive should be cited. If the
procedures of this regulation are intended to apply, the appointment
should cite this regulation and, in the case of a board, specify
whether it is to be informal or formal. (Refer to chaps 4 and 5.) Any
special instructions (for example, requirement for verbatim record or
d e s i g n a t i o n  o f  r e s p o n d e n t s  i n  f o r m a l  i n v e s t i g a t i o n s )  s h o u l d  b e
included.

c. Who may be appointed. Investigating officers and board mem-
bers shall be those persons who, in the opinion of the appointing
authority, are best qualified for the duty by reason of their educa-
tion, training, experience, length of service and temperament.

(1) Except as provided in paragraph 5–1e, only commissioned
officers, warrant officers or Department of the Army civilian em-
ployees permanently assigned to a position graded as a General
Schedule, Level 13 (GS–13) or above, will be appointed as investi-
gating officers or voting members of boards.

(2) Recorders, legal advisors, and persons with special technical
knowledge may be appointed to formal boards in a nonvoting capac-
ity (See para 5–1).

(3) An investigating officer or voting member of a board will be
senior to any person whose conduct or performance of duty may be
investigated, or against whom adverse findings or recommendations
that may be made, except when the appointing authority determines
that it is impracticable because of military exigencies. Inconven-
ience in obtaining an investigating officer or the unavailability of
senior persons within the appointing authority’s organization would
not normally be considered military exigencies.

(a) The investigating officer or board president will, subject to
t h e  a p p r o v a l  o f  t h e  a p p o i n t i n g  a u t h o r i t y ,  d e t e r m i n e  t h e  r e l a t i v e
senority of military and civilian personnel. Actual superior/subordi-
nate relationships, relative duty requirementss, and other sources
(for example, the Civilian Equivalent Grades for Geneva Conven-
tion Prisoner of War purposes, AR 600–8–14, table 8–6) may be
used as guidance. Except where a material adverse effect on an
individual’s substantial rights results, the appointing authority’s de-
termination of senority shall be final (see para 2–3c).

(b) An investigating officer or voting member of a board who,
during the proceedings, discovers that the completion thereof re-
quires examining the conduct or performance of duty of, or may
result in findings or recommendations adverse, to, a person senior to
him or her will report this fact to the board president or the appoint-
ing authority. The appointing authority will then appoint another
person, senior to the person affected, who will either replace the
investigating officer or member, or conduct a separate inquiry into
the matters pertaining to that person. Where necessary, the new
investigating officer or board may be furnished any evidence prop-
erly considered by the previous investigating officer or board.

(c) If the appointing authority determines that military exigencies
make these alternatives impracticable, the appointing authority may
direct the investigating officer or member to continue. In formal
proceedings, this direction will be written and will be an enclosure
to the report of proceedings. If the appointing authority does not
become aware of the problem until the results of the investigation
are presented for review and action, the case will be returned for
new or supplemental investigation only where specific prejudice is
found to exist.

(4) Specific regulations may require that investigating officers or
board members be military officers, be professionally certified, or
possess an appropriate security clearance.
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2–2. Administrative support
The appointing authority will arrange necessary facilities, clerical
assistance, and other administrative support for investigating officers
and boards of officers. If not required by another directive, a verba-
tim transcript of the proceedings may be authorized only by The
Judge Advocate General or the GCM convening authority in his or
her sole discretion. However, before authorization, the GCM con-
vening authority should consult the staff judge advocate (SJA). A
contract reporter may be employed only for a formal board and only
if authorized by the specific directive under which the board is
appointed. A contract reporter will not be employed if a military or
DA civilian employee reporter is reasonably available. The servicing
JA will determine the availability of a military or DA civilian
employee reporter.

2–3. Action of the appointing authority
a. Basis of decision. Unless otherwise provided by another direc-

tive, the appointing authority is neither bound nor limited by the
findings or recommendations of an investigation or board. There-
fore, the appointing authority may take action less favorable than
that recommended with regard to a respondent or other individual,
unless the specific directive under which the investigation or board
is appointed provides otherwise. The appointing authority may con-
sider any relevant information in making a decision to take adverse
action against an individual, even information that was not consid-
ered at the investigation or board (see para 1–8c and 1–8d). In all
investigations involoving fratricide/friendly fire incidents (see AR
385–40), the appointing authority, after taking action on the investi-
gation, will forward a copy of the completed investgation to the next
higher Army headquarters for review.

b. Legal review. Other directives that authorize investigations or
boards may require the appointing authority to refer the report of
proceedings to the servicing JA for legal review. The appointing
authority will also seek legal review of all cases involving serious or
complex matters, such as where the incident being investigated has
resulted in death or serious bodily injury, or where the findings and
recommendations may result in adverse administrative action (see
para 1–8), or will be relied upon in actions by higher headquarters.
The JA’s review will determine—

(1) Whether the proceedings comply with legal requirements.
(2) What effects any errors would have.
(3) Whether sufficient evidence supports the findings of the in-

vestigation or board or those substituted or added by the appointing
authority (see para 3–9b).

( 4 )  W h e t h e r  t h e  r e c o m m e n d a t i o n s  a r e  c o n s i s t e n t  w i t h  t h e
findings.

c. Effect of errors. Generally, procedural errors or irregularities in
an investigation or board do not invalidate the proceeding or any
action based on it.

(1) Harmless errors. Harmless errors are defects in the proce-
dures or proceedings that do not have a material adverse effect on
an individual’s substantial rights. If the appointing authority notes a
h a r m l e s s  e r r o r ,  h e  o r  s h e  m a y  s t i l l  t a k e  f i n a l  a c t i o n  o n  t h e
investigation.

(2) Appointing errors. Where an investigation is convened or
directed by an official without the authority to do so (see para
2–1a), the proceedings are a nullity, unless an official with the
authority to appoint such an investigation or board subsequently
ratifies the appointment. Where a formal board is convened by an
official authorized to convene an informal investigation or board but
not authorized to convene formal investigations, any action not
requiring a formal investigation may be taken, consistent with para-
graph 1–8 and this paragraph.

(3) Substantial errors.
(a) Substantial errors are those that have a material adverse effect

on an individual’s substantial rights. Examples are the failure to
meet requirements as to composition of the board or denial of a
respondent’s right to counsel.

(b) When such errors can be corrected without substantial preju-
dice to the individual concerned, the appointing authority may re-
t u r n  t h e  c a s e  t o  t h e  s a m e  i n v e s t i g a t i n g  o f f i c e r  o r  b o a r d  f o r
corrective action. Individuals or respondents who are affected by
such a return should be notified of the error, of the proposed correc-
tion, and of their rights to comment on both.

(c) If the error cannot be corrected, or cannot be corrected with-
out substantial prejudice to the individual concerned, the appointing
authority may not use the affected part of that investigation or board
as the basis for adverse action against that person. However, evi-
dence considered by the investigation or board may be used in
connection with any action under the UCMJ, Civilian Personnel
Regulations, AR 600–37, or any other directive that contains its own
procedural safeguards.

(d) In case of an error that cannot be corrected otherwise, the
appointing authority may set aside all findings and recommenda-
tions and refer the entire case to a new investigating officer or board
composed entirely of new voting members. Alternatively, the ap-
pointing authority may take action on findings and recommenda-
tions not affected by the error, set aside the affected findings and
recommendations, and refer the affected portion of the case to a new
investigating officer or board. In either case, the new investigating
officer or board may be furnished any evidence properly considered
by the previous one. The new investigating officer or board may
also consider additional evidence. If the directive under which a
board is appointed provides that the appointing authority may not
take less favorable action than the board recommends, the appoint-
ing authority’s action is limited by the original recommendations
even though the case subsequently is referred to a new board which
recommends less favorable action.

(4) Failure to object. No error is substantial within the meaning
of this paragraph if there is a failure to object or otherwise bring the
error to the attention of the legal advisor or the president of the
board at the appropriate point in the proceedings. Accordingly, er-
rors described in (3) above may be treated as harmless if the re-
spondent fails to point them out.

Chapter 3
General Guidance for Investigating Officers and
Boards

Section I
Conduct of the Investigation

3–0. Preliminary responsibilities
Before beginning an informal investigation, an investigating officer
shall review all written materials provided by the appointing author-
ity and consult with the servicing staff or command judge advocate
to obtain appropriate legal guidance.

3–1. Oaths
a. Requirement. Unless required by the specific directive under

which appointed, investigating officers or board members need not
be sworn. Reporters, interpreters, and witnesses appearing before a
formal board should be sworn. Witnesses in an informal investiga-
tion or board may be sworn at the discretion of the investigating
officer or president. The memorandum of appointment may require
the swearing of witnesses or board members.

b. Administering oaths. An investigating officer, recorder (or as-
sistant recorder), or board member is authorized to administer oaths
in the performance of such duties, under UCMJ, article 136 (for
military personnel administering oaths) and 5 U.S.C. 303 (for civil-
ian personnel administering oaths) (see fig 3–1 for the format for
oaths).

3–2. Challenges
Neither an investigating officer nor any member of a board is
subject to challenge, except in a formal board as provided in para-
graph 5–7. However, any person who is aware of facts indicating a
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lack of impartiality or other qualification on the part of an investi-
gating officer or board member should present the facts to the
appointing authority.

3–3. Counsel
Only a respondent is entitled to be represented by counsel (see para
5–6). Other interested parties may obtain counsel, at no expense to
the Government, who may attend but not participate in proceedings
of the investigation or board which are open to the public. The
proceedings will not be unduly interrupted to allow the person to
consult with counsel. When a civilian employee is a member of an
appropriate bargaining unit, the exclusive representative of the unit
has the right to be present whenever the employee is a respondent or
witness during the proceedings if requested by the employee and if
the employee reasonably believes that the inquiry could lead to
disciplinary action against him or her (see para 3–7).

3–4. Decisions
A board composed of more than one member arrives at findings and
recommendations as provided in section II of this chapter. A formal
board decides challenges by a respondent as provided in paragraph
5–7. The investigating officer or president decides administrative
matters, such as time of sessions, uniform, and recess. The legal
advisor or, if none, the investigating officer or president decides
evidentiary and procedural matters, such as motions, acceptance of
evidence, and continuances. The legal advisor’s decisions are final.
Unless a voting member objects to the president’s decision on an
evidentiary or procedural matter at the time of the decision, it too is
final. If there is such an objection, a vote will be taken in closed
session, and the president’s decision may be reversed by a majority
vote of the voting members present.

3–5. Presence of the public and recording of proceedings
a. The public. Proceedings of an investigation or board are nor-

mally open to the public only if there is a respondent. However, if a
question arises, the determination should be made based on the
circumstances of the case. It may be appropriate to open proceed-
ings to the public, even when there is no respondent, if the subject
matter is of substantial public interest. It may be appropriate to
exclude the public from at least some of the proceedings even
though there is a respondent, if the subject matter is classified,
inflammatory, or otherwise exceptionally sensitive. In any case, the
appointing authority may specify whether the proceedings will be
open or closed. If the appointing authority does not specify, the
investigating officer or the president of the board decides. If there is
a respondent, the servicing JA or the legal advisor, if any, should be
consulted before deciding to exclude the public from any portion of
the proceedings. Any proceedings that are open to the public will
also be open to representatives of the news media.

b. Recording. Neither the public nor the news media will record,
photograph, broadcast, or televise the board proceedings. A respond-
ent may record proceedings only with the prior approval of the
appointing authority.

3–6. Rules of evidence and proof of facts
a. General. Proceedings under this regulation are administrative,

not judicial. Therefore, an investigating officer or board of officers
is not bound by the rules of evidence for trials by courts–martial or
for court proceedings generally. Accordingly, subject only to the
provisions of c below, anything that in the minds of reasonable
persons is relevant and material to an issue may be accepted as
evidence. For example, medical records, counseling statements, po-
lice reports, and other records may be considered regardless of
whether the preparer of the record is available to give a statement or
testify in person. All evidence will be given such weight as circum-
stances warrant. (See para 3–4 as to who decides whether to accept
evidence.)

b. Official notice. Some facts are of such common knowledge
that they need no specific evidence to prove them (e.g., general facts

and laws of nature, general facts of history, location of major ele-
ments of the Army, and organization of the Department of Defense
(DOD) and its components), including matters of which judicial
notice may be taken. (See Military Rules of Evidence (MRE) 201,
sec II, part III, MCM.)

c. Limitations. Administrative proceedings governed by this regu-
lation generally are not subject to exclusionary or other evidentiary
rules precluding the use of evidence. The following limitations,
however, do apply:

(1) Privileged communications. The rules in section V, part III,
MCM, concerning privileged communications between lawyer and
client (MRE 502), privileged communications with clergy (MRE
503), and husband–wife privilege (MRE 504) apply. Present or
former inspector general personnel will not be required to testify or
provide evidence regarding information that they obtained while
acting as inspectors general. They will not be required to disclose
the contents of inspector general reports of investigations, inspec-
tions, inspector general action requests, or other memoranda, except
as disclosure has been approved by the appropriate directing author-
ity (an official authorized to direct that an inspector general investi-
gation or inspection be conducted) or higher authority. (See AR
20–1, para 1–30.)

(2) Polygraph tests. No evidence of the results, taking, or refusal
of a polygraph (lie detector) test will be considered without the
consent of the person involved in such tests. In a formal board
proceeding with a respondent, the agreement of the recorder and of
any respondent affected is required before such evidence can be
accepted.

(3) “Off the record” statements. Findings and recommendations
of the investigating officer or board must be supported by evidence
contained in the report. Accordingly, witnesses should not make
statements “off the record” to board members in formal proceedings.
Even in informal proceedings, such statements should not be consid-
ered for their substance, but only as help in finding additional
evidence.

(4) Statements regarding disease or injury. A member of the
Armed Forces will not be required to sign a statement relating to the
origin, incurrence, or aggravation of a disease or injury that he or
she has suffered. Any such statement against his or her interest is
invalid (10 USC 1219) and may not be considered on the issue of
the origin, incurrence, or aggravation of a disease or injury that the
member concerned has suffered. A statement made and signed vol-
untarily by a soldier is not a statement that the soldier was “required
to sign” within the meaning of this paragraph.

(5) Ordering witnesses to testify.
(a) No military witnesses or military respondents will be com-

pelled to incriminate themselves, to answer any question the answer
to which could incriminate them, or to make a statement or produce
evidence that is not material to the issue and that might tend to
degrade them (see UCMJ, Art. 31).

(b) No witnesses or respondents not subject to the UCMJ will be
required to make a statement or produce evidence that would de-
p r i v e  t h e m  o f  r i g h t s  a g a i n s t  s e l f – i n c r i m i n a t i o n  u n d e r  t h e  F i f t h
Amendment of the U.S. Constitution.

(c) A person refusing to provide information under (a) or (b)
above must state specifically that the refusal is based on the protec-
tion afforded by Article 31 or the Fifth Amendment. The investigat-
ing officer or board will, after consultation with the legal advisor or,
if none has been appointed, the servicing JA, unless impractical to
do so, decide whether the reason for refusal is well taken. If it is
not, the witness may be ordered to answer.

(d) Whenever it appears appropriate and advisable, an investigat-
ing officer or board should explain their rights to witnesses or
respondents. A soldier, for example, who is suspected of an offense
under the UCMJ, such as dereliction of duty, will be advised of his
or her rights under Article 31 of the UCMJ before being asked any
questions concerning the suspected offense. The soldier will be
given a reasonable amount of time to consult an attorney, if re-
quested, before answering any such questions. No adverse inference
will be drawn against soldiers who invoke that right under Article
31. It is recommended that the procedure for explaining rights set
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forth on DA Form 3881 (Rights Warning Procedure/Waiver Certifi-
cate) be used.

(e) The right to invoke Article 31 or the Fifth Amendment is
personal. No one may assert the right for another person, and no one
may assert it to protect anyone other than himself or herself. An
answer tends to incriminate a person if it would make it appear that
that person is guilty of a crime.

(f) In certain cases the appropriate authority may provide a wit-
ness or respondent a grant of testimonial immunity and require
t e s t i m o n y  n o t w i t h s t a n d i n g  A r t i c l e  3 1  o r  t h e  F i f t h  A m e n d m e n t .
Grants of immunity will be made under the provisions of AR 27–10,
chapter 2.

(6) Involuntary admissions. A confession or admission obtained
by unlawful coercion or inducement likely to affect its truthfulness
will not be accepted as evidence. The fact that a respondent was not
advised of his or her rights under Article 31, UCMJ, or the Fifth
Amendment, or of his or her right to a lawyer does not, of itself,
prevent acceptance of a confession or admission as evidence.

(7) Bad faith unlawful searches. If members of the Armed Forces
acting in their official capacity (such as military police acting in
furtherance of their official duties) conduct or direct a search that
they know is unlawful under the Fourth Amendment of the U.S.
Constitution, as applied to the military community, evidence ob-
tained as a result of that search may not be accepted or considered
against any respondent whose personal rights were violated by the
search. Such evidence is acceptable only if it can reasonably be
determined by the legal advisor or, if none, by the investigating
officer or president that the evidence would inevitably have been
discovered. In all other cases, evidence obtained as a result of any
search or inspection may be accepted, even if it has been or would
be ruled inadmissible in a criminal proceeding.

3–7. Witnesses
a. General.
(1) Investigating officers and boards generally do not have au-

thority to subpoena witnesses to appear and testify. An appropriate
commander or supervisor may, however, order military personnel
and Federal civilian employees to appear and testify. Other civilians
who agree to appear may be issued invitational travel orders in
certain cases (see Joint Travel Regulations, vol 2, para C6000.11).
The investigating officer or board president normally should inform
witnesses of the nature of the investigation or board before taking
their statements or testimony. The investigating officer or board
president, assisted by the recorder and the legal advisor, if any,
should protect every witness from improper questions, unnecessarily
harsh or insulting treatment, and unnecessary inquiry into his or her
private affairs. (See para 3–1 as to placing witnesses under oath.)

(2) During an investigation under this regulation, the exclusive
representative of an appropriate bargaining unit has the right to be
present whenever a civilian employee of the unit is a respondent or
witness during the proceedings if requested by the employee and if
the employee reasonably believes that the inquiry could lead to
disciplinary action against him or her. Unless required by the collec-
tive bargaining agreement, there is no requirement to advise the
employee of this right. If the employee requests the presence of the
exclusive representative, a reasonable amount of time will be al-
lowed to obtain him or her. The servicing civilian personnel office
and labor counselor will be consulted before denying such a request.

b. Attendance as spectators. Witnesses other than respondents
n o r m a l l y  s h o u l d  n o t  b e  p r e s e n t  a t  t h e  i n v e s t i g a t i o n  o r  b o a r d
proceedings except when they are testifying. In some cases, howev-
er, it is necessary to allow expert witnesses to hear evidence pres-
ented by other witnesses in order that they may be sufficiently
advised of the facts to give informed testimony as to the technical
aspects of the case. In such instances, the report of proceedings
should indicate that the expert witnesses were present during the
testimony of the other witnesses.

c. Taking testimony or statements.
(1) If a board is formal, or if the appointing authority has di-

r e c t e d  a  v e r b a t i m  r e c o r d  ( s e e  p a r a  2 – 2 ) ,  w i t n e s s e s ’  s t a t e m e n t s

should be elicited by questions and answers. However, narrative
testimony may be used.

(2) In informal proceedings, statements of witnesses may be ob-
tained at informal sessions in which they first relate their knowledge
and then summarize those statements in writing. A tape recorder
may be used to facilitate later preparation of written statements, but
the witness should be informed if one is used. The investigating
officer or board should assist the witness in preparing a written
statement to avoid inclusion of irrelevant material or the omission of
important facts and circumstances. However, care must be taken to
ensure that the statement is phrased in the words of the witness. The
interviewer must scrupulously avoid coaching the witness or sugges-
ting the existence or nonexistence of material facts. The witness
may be asked to read, correct, and sign the final statement.

(3) Whether the witness swears to the statement is within the
discretion of the investigating officer or president. If the statement is
to be sworn, use of DA Form 2823 (Sworn Statement) is recom-
mended. If the witness is unavailable or refuses to sign, the person
who took the statement will note, over his or her own signature, the
reasons the witness has not signed and will certify that the statement
is an accurate summary of what the witness said.

(4) Whether the proceeding is formal or informal, to save time
and resources, witnesses may be asked to confirm written sworn or
unsworn statements that have first been made exhibits. The wit-
n e s s e s  r e m a i n  s u b j e c t  t o  q u e s t i o n i n g  o n  t h e  s u b s t a n c e  o f  s u c h
statements.

(5) Although the direct testimony of witnesses is preferable, the
investigating officer or board may use any previous statements of a
witness as evidence on factual issues, whether or not the following
conditions exist:

(a) Proceedings are formal or informal.
(b) Witness is determined to be unavailable.
(c) Witness testifies.
(d) Prior statements were sworn or unsworn.
(e) Prior statements were oral or written.
( f )  P r i o r  s t a t e m e n t s  w e r e  t a k e n  d u r i n g  t h e  c o u r s e  o f  t h e

investigation.
d. Discussion of evidence. An investigating officer or board may

direct witnesses who are subject to Army authority, and request
other witnesses, not to discuss their statements or testimony with
other witnesses or with persons who have no official interest in the
proceedings until the investigation is complete. This precaution is
appropriate to eliminate possible influence on the testimony of wit-
nesses still to be heard. Witnesses may not be precluded from
discussing any relevant matter with the recorder, a respondent, or
counsel for a respondent.

e. Privacy Act statements.
(1) When required. A Privacy Act statement (AR 340–21) will be

provided to a witness if the report of proceedings will be filed in a
system of records from which it can be retrieved by reference to the
name or other personal identifier of that witness. Unless otherwise
informed by the appointing authority, an investigating officer or
board may presume that the report of proceedings will be retrievable
by the name of each person designated as a respondent, but that the
report will not be retrievable by the name of any other witness. If
any question arises as to the need for a Privacy Act statement, the
investigating officer or board should consult the legal advisor, if
any, or the servicing JA.

(2) Method of providing statement. Appendix B provides guid-
ance for preparing Privacy Act statements. The statement may be
written or oral, but it must be provided before taking the witness’s
testimony or statement. A written statement will be attached to the
report of proceedings as an enclosure. An oral statement will be
noted in the report either as part of a verbatim transcript or as an
enclosure, in the form of a certificate by the officer who provided
the Privacy Act statement.

(3) Copy of the statement. Anyone to whom this requirement
applies is entitled to a copy of the Privacy Act statement in a form
suitable for retention. Providing a respondent a copy of the part of
the report of proceedings (see para 5–10) that includes the statement
satisfies this requirement. Any other witness who is provided a
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Privacy Act statement will, on request, be furnished a copy of the
statement in a form suitable for retention.

3–8. Communications with the appointing authority
If in the course of the investigation or board something happens that
could cause the appointing authority to consider enlarging, restrict-
ing, or terminating the proceedings, altering the composition of the
fact–finding body or otherwise modifying any instruction in the
original appointment, the investigating officer or president of the
board should report this situation to the appointing authority with
recommendations.

Section II
Findings and Recommendations

3–9. Findings
a. General. A finding is a clear and concise statement of a fact

that can be readily deduced from evidence in the record. It is
directly established by evidence in the record or is a conclusion of
fact by the investigating officer or board. Negative findings (e.g.,
that the evidence does not establish a fact) are often appropriate.
The number and nature of the findings required depend on the
purpose of the investigation or board and on the instructions of the
appointing authority. The investigating officer or board should nor-
mally not exceed the scope of findings indicated by the appointing
authority. (See para 3–8.) The findings should be necessary and
sufficient to support each recommendation.

b. Standard of proof. Unless another directive or an instruction of
the appointing authority establishes a different standard, the findings
of investigations and boards governed by this regulation must be
supported by a greater weight of evidence than supports a contrary
conclusion, that is, evidence which, after considering all evidence
presented, points to a particular conclusion as being more credible
and probable than any other conclusion. The weight of the evidence
is not determined by the number of witnesses or volume of exhibits,
but by considering all the evidence and evaluating such factors as
t h e  w i t n e s s ’ s  d e m e a n o r ,  o p p o r t u n i t y  f o r  k n o w l e d g e ,  i n f o r m a t i o n
possessed, ability to recall and relate events, and other indications of
veracity.

c. Form. Findings should be stated to reflect clearly the relevant
facts established by the evidence and the conclusions thereon of the
investigating officer or board. If findings are required on only one
subject, normally they should be stated in chronological order. If
findings are required on several distinct subjects, they normally
should be stated separately for each subject and chronologically
within each one. If the investigation or board is authorized by a
directive that establishes specific requirements for findings, those
requirements must be satisfied.

3–10. Recommendations
The nature and extent of recommendations required also depend on
the purpose of the investigation or board and on the instructions of
the appointing authority. Each recommendation, even a negative one
(e.g., that no further action be taken) must be consistent with the
findings. Investigating officers and boards should make their recom-
mendations according to their understanding of the rules, regula-
tions, policies, and customs of the service, guided by their concept
of fairness both to the Government and to individuals.

3–11. Deliberation
After all the evidence has been received (and arguments heard, if
there is a respondent), the investigating officer or board members
should consider it carefully in light of any instructions contained in
the original appointment and any supplemental instructions. These
deliberations should (and if there is a respondent, must) be in closed
session, that is, with only voting members present. Nonvoting mem-
bers of the board do not participate in the board’s deliberations but
may be consulted. The respondent and the respondent’s counsel, if
any, will be afforded the opportunity to be present at such consulta-
tion. The board may request the legal advisor, if any, to assist in

putting findings and recommendations in proper form after their
substance has been adopted by the board. A respondent and counsel
are not entitled to be present during such assistance.

3–12. Voting
A board composed of more than one voting member arrives at its
findings and recommendations by voting. All voting members pres-
ent must vote. After thoroughly considering and discussing all the
evidence, the board should propose and vote on findings of fact.
The board should next propose and vote on recommendations. If
additional findings are necessary to support a proposed recommen-
dation, the board should vote on such findings before voting on the
related recommendation. Unless another directive or an instruction
by the appointing authority establishes a different requirement, a
majority vote of the voting members present determines questions
before the board. In case of a tie vote, the president’s vote is the
determination of the board. Any member who does not agree with
the findings or recommendations of the board may include a minor-
ity report in the report of proceedings, stating explicitly what part of
the report he or she disagrees with and why. The minority report
may include its own findings and/or recommendations.

Section III
Report of Proceedings

3–13. Format
a. Formal. If a verbatim record of the proceedings was directed,

the transcript of those proceedings, with a completed DA Form
1574 (Report of Proceedings by Investigating Officer/Board of Offi-
cers) as an enclosure, and other enclosures and exhibits will consti-
tute the report. In other formal boards, a completed DA Form 1574,
with enclosures and exhibits, will constitute the report.

b. Informal. In an informal investigation or board, the report will
be written unless the appointing authority has authorized an oral
report. Written reports of informal investigations should use DA
Form 1574; however, its use is not required unless specifically
directed by the appointing authority. Every report—oral or written,
on DA Form 1574 or not—should include findings and, unless the
i n s t r u c t i o n s  o f  t h e  a p p o i n t i n g  a u t h o r i t y  i n d i c a t e  o t h e r w i s e ,
recommendations.

3–14. Enclosures
In written reports, all significant letters and other papers that relate
to administrative aspects of the investigation or board and that are
not evidence should be numbered consecutively with roman numer-
als and made enclosures, including such items as these:

a. The memorandum of appointment or, if the appointment was
oral, a summary by the investigating officer or board including date
of appointment, identification of the appointing authority and of all
persons appointed, purpose of the investigation or board, and any
special instructions.

b. Copies of the notice to any respondent (see para 5–5).
c .  C o p i e s  o f  o t h e r  c o r r e s p o n d e n c e  w i t h  a n y  r e s p o n d e n t  o r

counsel.
d. Written communications to or from the appointing authority

(see para 3–8).
e. Privacy Act statements (see para 3–7e).
f. Explanation by the investigating officer or board of any unu-

s u a l  d e l a y s ,  d i f f i c u l t i e s ,  i r r e g u l a r i t i e s ,  o r  o t h e r  p r o b l e m s
encountered.

3–15. Exhibits
a. General. In written reports, every item of evidence offered to

or received by the investigation or board should be marked as a
separate exhibit. Unless a verbatim record was directed, statements
or transcripts of testimony by witnesses should also be exhibits.
Exhibits should be numbered consecutively as offered in evidence
(even if not accepted), except that those submitted by each respond-
ent should be lettered consecutively (and further identified by the
name of the respondent, if more than one). Exhibits submitted but
not admitted in evidence should be marked “Not admitted.”
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b. Real evidence. Because attaching real evidence (physical ob-
jects) to the report is usually impractical, clear and accurate descrip-
t i o n s  ( s u c h  a s  w r i t t e n  s t a t e m e n t s )  o r  d e p i c t i o n s  ( s u c h  a s
photographs) authenticated by the investigating officer, recorder, or
president may be substituted in the report. In any case, the real
evidence itself should be preserved, including chain of custody,
where appropriate, for use if further proceedings are necessary. The
exhibit in the report should tell where the real evidence can be
found. After final action has been taken in the case, the evidence
should be disposed of as provided in AR 190–22, where applicable.

c. Documentary evidence. When the original of an official record
or other document that must be returned is an exhibit, an accurate
copy, authenticated by the investigating officer, recorder, or presi-
dent, may be used in the written report. The exhibit in the report
should tell where the original can be found.

d. Official notice. Matters of which the investigating officer or
board took official notice (para 3–6b) normally need not be recorded
in an exhibit. If, however, official notice is taken of a matter over
the objection of a respondent or respondent’s counsel, that fact will
be noted in the written report of proceedings, and the investigating
officer or board will include as an exhibit a statement of the matter
of which official notice was taken.

e. Objections. In a formal board, if the respondent or counsel
makes an objection during the proceedings, the objection and sup-
porting reasons will be noted in the report of proceedings.

3–16. Authentication
Unless otherwise directed, a written report of proceedings should be
authenticated by the signature of the investigating officer or of all
voting members of the board and the recorder. Board members
submitting a minority report (see para 3–12) may authenticate that
report instead. If any voting member of the board or the recorder
refuses or is unable to authenticate the report (for example, because
of death, disability, or absence), the reason will be stated in the
report where that authentication would otherwise appear.

3–17. Safeguarding a written report
a. When the report contains material that requires protection but

does not have a security classification, the report should be marked
“For Official Use Only” as provided by AR 340–17, chapter 4.

b. No one will disclose, release, or cause to be published any part
of the report, except as required in the normal course of forwarding
and staffing the report or as otherwise authorized by law or regula-
tion, without the approval of the appointing authority.

3–18. Submission
A written report of proceedings should be submitted, in two com-
plete copies, directly to the appointing authority or designee, unless
the appointing authority or another directive provides otherwise. If
there are respondents, an additional copy for each respondent should
be submitted to the appointing authority.

3–19. Action of the appointing authority
The appointing authority will notify the investigating officer or
president of the board if further action, such as taking further evi-
dence or making additional findings or recommendations, is re-
quired. Such additional proceedings will be conducted under the
provisions of the original appointing memorandum, including any
modifications, and will be separately authenticated per paragraph
3–16. If applicable, the appointing authority will ensure that the
provisions of paragraph 1–8 have been satisfied. (See para 2–3 for
further guidance.)

Chapter 4
Informal Investigations and Boards of Officers

4–1. Composition
Informal procedures may be used by a single investigating officer or
by a board of two or more members. (One officer is not designated

a board unless procedures are formal.) All members are voting
members. Appointment of advisory members or a legal advisor is
unnecessary because persons with special expertise may be con-
sulted informally whenever desired. The senior member present acts
as president. There is no recorder. The president prescribes the
duties of each member. A quorum is required only when voting on
findings and recommendations. (See para 3–12.)

4–2. Procedure
An informal investigation or board may use whatever method it
finds most efficient and effective for acquiring information. (See
chap 3 for general guidance.) A board may divide witnesses, issues,
or evidentiary aspects of the inquiry among its members for individ-
ual investigation and development, holding no collective meeting
until ready to review all the information collected. Although wit-
nesses may be called to present formal testimony, information also
may be obtained by personal interview, correspondence, telephone
inquiry, or other informal means.

4–3. Interested persons
Informal procedures are not intended to provide a hearing for per-
sons who may have an interest in the subject of the investigation or
board. No respondents will be designated and no one is entitled to
the rights of a respondent. The investigating officer or board may
s t i l l  m a k e  a n y  r e l e v a n t  f i n d i n g s  o r  r e c o m m e n d a t i o n s ,  i n c l u d i n g
those adverse to an individual or individuals.

Chapter 5
Formal Boards of Officers

Section I
General

5–1. Members
a. Voting members. All members of a formal board of officers

are voting members except as provided elsewhere in this paragraph,
i n  o t h e r  a p p l i c a b l e  d i r e c t i v e s ,  o r  i n  t h e  m e m o r a n d u m  o f
appointment.

b. President. The senior voting member present acts as president.
The senior voting member appointed will be at least a major, except
where the appointing authority determines that such appointment is
impracticable because of military exigencies. The president has the
following responsibilities:

(1) Administrative. The president will—
(a) Preserve order.
(b) Determine time and uniform for sessions of the board.
(c) Recess or adjourn the board as necessary.
(d) Decide routine administrative matters necessary for efficient

conduct of the business of the board.
(e) Supervise the recorder to ensure that all business of the board

is properly conducted and that the report of proceedings is submitted
promptly. If the board consists of only one member, that member
has the responsibilities of both the president and the recorder.

(2) Procedural.
(a) When a legal advisor has been appointed, the legal advisor

rules finally on matters set forth in paragraph d below.
(b) When a legal advisor has not been appointed, the president

will rule on evidentiary and procedural matters. The ruling on any
such matter (other than a challenge) may be reversed by majority
vote of the voting members present. (See para 3–4.) If the president
determines that he or she needs legal advice when ruling on eviden-
tiary and procedural matters, he or she will contact the legal office
that ordinarily provides legal advice to the appointing authority and
ask that a JA or a civilian attorney who is a member of the Judge
Advocate Legal Service be made available for legal consultation.
When a respondent has been designated, the respondent and counsel
will be afforded the opportunity to be present when the legal advice
is provided.

c. Recorder. The memorandum of appointment may designate a
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commissioned or warrant officer as recorder. It may also designate
assistant recorders, who may perform any duty the recorder may
perform. A recorder or assistant recorder so designated is a nonvot-
ing member of the board. If the memorandum of appointment does
not designate a recorder, the junior member of the board acts as
recorder and is a voting member.

d. Legal advisor.
(1) A legal advisor is a nonvoting member. He or she rules

finally on challenges for cause made during the proceedings (except
a challenge against the legal advisor (see para 5–7c)) and on all
evidentiary and procedural matters (see para 3–4), but may not
dismiss any question or issue before the board. In appropriate cases,
the legal advisor may advise the board on legal and procedural
matters. If a respondent has been designated, the respondent and
counsel will be afforded the opportunity to be present when legal
advice is provided to the board. If legal advice is not provided in
person (e.g., by telephone or in writing), the right to be “present” is
satisfied by providing the opportunity to listen to or read the advice.
The right to be present does not extend to general procedural advice
given before the board initially convened, to legal advice provided
before the respondent was designated, or to advice provided under
paragraph 3–11.

(2) A JA or a civilian attorney who is a member of the Judge
Advocate Legal Service may be appointed as legal advisor for a
formal board of officers under the following circumstances:

(a) The Judge Advocate General authorizes the appointment.
( b )  A n o t h e r  d i r e c t i v e  a p p l i c a b l e  t o  t h e  b o a r d  r e q u i r e s  t h e

appointment.
(c) The appointing authority is a GCM convening authority.
(d) The appointing authority is other than a GCM convening

authority, and a JA is assigned to his or her organization or a
subordinate element thereof under an applicable Table of Organiza-
tion and Equipment or Table of Distribution and Allowances; or the
appropriate GCM convening authority authorizes appointment of a
legal adviser.

(3) Appointment of a legal advisor under this paragraph will
occur only after consultation with the SJA of the GCM jurisdiction
concerned. The SJA will then be responsible for providing or ar-
ranging for the legal advisor.

e. Members with special technical knowledge. Persons with spe-
cial technical knowledge may be appointed as voting members or,
unless there is a respondent, as advisory members without vote.
Such persons need not be commissioned or warrant officers. If
appointed as advisory members, they need not participate in the
board proceedings except as directed by the president. (See para
3–11 with regard to participation in the board’s deliberations.) The
report of proceedings should indicate the limited participation of an
advisory member.

5–2. Attendance of members
a. General. Attendance at the proceedings of the board is the

primary duty of each voting member and takes precedence over all
other duties. A voting member must attend scheduled sessions of the
board, if physically able, unless excused in advance by the appoint-
ing authority. If the appointing authority is a GCM convening au-
thority or a commanding general with a legal advisor on his or her
staff, the authority to excuse individual members before the first
session of the board may be delegated to the SJA or legal advisor.
The board may proceed even though a member is absent, provided
the necessary quorum is present (see d below). If the recorder is
absent, the assistant recorder, if any, or the junior member of the
board will assume the duties of recorder. The board may then
proceed at the discretion of the president.

b. Quorum. Unless another directive requires a larger number, a
majority of the appointed voting members (other than nonparticipat-
ing alternate members) of a board constitutes a quorum and must be
present at all sessions. If another directive prescribes specific quali-
fications for any voting member (e.g., component, branch, or techni-
cal or professional qualifications), that member is essential to the
quorum and must be present at all board sessions.

c. Alternate members. An unnecessarily large number of officers
will not be appointed to a board of officers with the intention of
using only those available at the time of the board’s meeting. The
m e m o r a n d u m  o f  a p p o i n t m e n t  m a y ,  h o w e v e r ,  d e s i g n a t e  a l t e r n a t e
members to serve on the board, in the sequence listed, if necessary
to constitute a quorum in the absence of a regular member. These
alternate members may then be added to the board at the direction
of the president without further consultation with the appointing
authority. A member added thereby becomes a regular member with
the same obligation to be present at all further proceedings of the
board. (See subpara a above.)

d. Member not present at prior sessions. A member who has not
been present at a prior session of the board, such as an absent
member, an alternate member newly authorized to serve as a mem-
ber, or a newly appointed member, may participate fully in all
s u b s e q u e n t  p r o c e e d i n g s .  T h e  m e m b e r  m u s t ,  h o w e v e r ,  b e c o m e
thoroughly familiar with the prior proceedings and the evidence.
The report of proceedings will reflect how the member became
familiar with the proceedings. Except as directed by the appointing
authority, however, a member who was not available (because of
having been excused or otherwise) for a substantial portion of the
proceedings, as determined by the president, will no longer be
considered a member of the board in that particular case, even if
that member later becomes available to serve.

5–3. Duties of recorder
a. Before a session. The recorder is responsible for administrative

preparation and support for the board and will perform the following
duties before a session:

(1) Give timely notice of the time, place, and prescribed uniform
for the session to all participants, including board members, wit-
nesses, and, if any, legal advisor, respondent, counsel, reporter, and
interpreter. Only the notice to a respondent required by paragraph
5–5 need be in writing. It is usually appropriate also to notify the
commander or supervisor of each witness and respondent.

(2) Arrange for the presence of witnesses who are to testify in
person, including attendance at Government expense of military
personnel and civilian government employees ordered to appear and
o f  o t h e r  c i v i l i a n s  v o l u n t a r i l y  a p p e a r i n g  p u r s u a n t  t o  i n v i t a t i o n a l
travel orders. (See para 3–7a.)

(3) Ensure that the site for the session is adequate and in good
order.

(4) Arrange for necessary personnel support (clerk, reporter, and
interpreter), recording equipment, stationery, and other supplies.

(5) Arrange to have available all necessary Privacy Act state-
ments and, with appropriate authentication, all required records,
documents, and real evidence.

(6) Ensure, subject to security requirements, that all appropriate
records and documents referred with the case are furnished to any
respondent or counsel.

(7) Take whatever other action is necessary to ensure a prompt,
full, and orderly presentation of the case.

b. During the session. The recorder will perform the following
duties during the session:

(1) Read the memorandum of appointment at the initial session
or determine that the participants have read it.

(2) Note for the record at the beginning of each session the
presence or absence of the members of the board and, if any, the
respondent and counsel.

(3) Administer oaths as necessary.
(4) Execute all orders of the board.
(5) Conduct the presentation of evidence and examination of wit-

nesses to bring out all the facts.
c .  A f t e r  t h e  p r o c e e d i n g s .  T h e  r e c o r d e r  i s  r e s p o n s i b l e  f o r  t h e

prompt and accurate preparation of the report of proceedings, for the
authentication of the completed report, and, whenever practicable,
the hand–carried delivery of the report, including delivery to the
appointing authority or designee.
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Section II
Respondents

5–4. Designation
a. General. A respondent may be designated when the appointing

authority desires to provide a hearing for a person with a direct
interest in the proceedings. The mere fact that an adverse finding
may be made or adverse action recommended against a person,
however, does not mean that he or she should be designated a
respondent. The appointing authority decides whether to designate a
person as a respondent except where designation of a respondent
is—

(1) Directed by authorities senior to the appointing authority; or
(2) Required by other regulations or directives or where proce-

dural protections available only to a respondent under this regulation
are mandated by other regulations or directives.

b. Before proceedings. When it is decided at the time a formal
board is appointed that a person should be designated a respondent,
the designation should be made in the memorandum of appointment.

c. During the proceedings.
(1) If, during formal board proceedings, the legal advisor or the

president decides that it would be advisable to designate a respond-
ent, a recommendation with supporting information will be pres-
ented to the appointing authority.

(2) The appointing authority may designate a respondent at any
point in the proceedings. A respondent so designated will be al-
lowed a reasonable time to obtain counsel (see para 5–6) and to
prepare for subsequent sessions.

(3) If a respondent is designated during the investigation, the
record of proceedings and all evidence received by the board to that
point will be made available to the newly designated respondent and
c o u n s e l .  T h e  r e s p o n d e n t  m a y  r e q u e s t  t h a t  w i t n e s s e s  w h o  h a v e
previously testified be recalled for cross–examination. If circum-
stances do not permit recalling a witness, a written statement may
be obtained. In the absence of compelling justification, the proceed-
ings will not be delayed pending the obtaining of such statement.
Any testimony given by a person as a witness may be considered
even if that witness is subsequently designated a respondent.

5–5. Notice
The recorder will, at a reasonable time in advance of the first
session of the board concerning a respondent (including a respond-
ent designated during the proceedings), provide that respondent a
copy of all unclassified documents in the case file and a letter of
notification. In the absence of special circumstances or a different
p e r i o d  e s t a b l i s h e d  b y  t h e  d i r e c t i v e  a u t h o r i z i n g  t h e  b o a r d ,  a
“reasonable time” is 5 working days. The letter of notification will
include the following information:

a. The date, hour, and place of the session and the appropriate
military uniform, if applicable.

b. The matter to be investigated, including specific allegations, in
sufficient detail to enable the respondent to prepare.

c. The respondent’s rights with regard to counsel. (See para 5–6.)
d. The name and address of each witness expected to be called.
e. The respondent’s rights to be present, present evidence, and

call witnesses. (See para 5–8a.)
f. (Only if the board involves classified matters.) The respondent

and counsel may examine relevant classified materials on request
and, if necessary, the recorder will assist in arranging clearance or
access. (See AR 604–5.)

5–6. Counsel
a. Entitlement. A respondent is entitled to have counsel and, to

the extent permitted by security classification, to be present with
counsel at all open sessions of the board. Counsel may also be
provided for the limited purpose of taking a witness’s statement or
testimony, if respondent has not yet obtained counsel. An appointed
counsel will be furnished only to civilian employees or members of
the military.

b. Who may act.

(1) Civilian counsel. Any respondent may be represented by ci-
vilian counsel not employed by and at no expense to the Govern-
ment. A Government civilian employee may not act as counsel for
compensation or if it would be inconsistent with faithful perform-
ance of regular duties. (See 18 USC 205.) In addition, a DA civilian
employee may act as counsel only while on leave or outside normal
hours of employment, except when acting as the exclusive repre-
sentative of the bargaining unit pursuant to 5 USC 7114(a)(2)(B).
(See para 3–3.)

(2) Military counsel for military respondents. A military respond-
ent who does not retain a civilian counsel is entitled to be repre-
sented by a military counsel designated by the appointing authority.
A respondent who declines the services of a qualified designated
counsel is not entitled to have a different counsel designated.

(3) Military counsel for civilian respondents. In boards appointed
under the authority of this regulation, Federal civilian employees,
including those of nonappropriated fund instrumentalities, will be
provided a military counsel under the same conditions and proce-
dures as if they were military respondents, unless they are entitled to
be assisted by an exclusive representative of an appropriate bargain-
ing unit.

c. Delay. Whenever practicable, the board proceedings will be
held in abeyance pending respondent’s reasonable and diligent ef-
forts to obtain civilian counsel. However, the proceedings should
not be delayed unduly to permit a respondent to obtain a particular
counsel or to accommodate the schedule of such counsel.

d. Qualifications. Counsel should be sufficiently mature and ex-
perienced to be of genuine assistance to the respondent. Unless
specified by the directive under which the board is appointed, coun-
sel is not required to be a lawyer.

e. Independence. No counsel for a respondent will be censured,
reprimanded, admonished, coerced, or rated less favorably as a re-
sult of the lawful and ethical performance of duties or the zeal with
which he or she represents the respondent. Any question concerning
the propriety of a counsel’s conduct in the performance of his or her
duty will be referred to the servicing JA.

5–7. Challenges for cause
a. Right of respondent. A respondent is entitled to have the mat-

ter at issue decided by a board composed of impartial members. A
respondent may challenge for cause the legal advisor and any voting
member of the board who does not meet that standard. Lack of
impartiality is the only basis on which a challenge for cause may be
made at the board proceedings. Any other matter affecting the quali-
fication of a board member may be brought to the attention of the
appointing authority. (See para 3–2.)

b. Making a challenge. A challenge should be made as soon as
the respondent or counsel is aware that grounds exist; failure to do
so normally will constitute a waiver. If possible, all challenges and
grounds should be communicated to the appointing authority before
the board convenes. When the board convenes, the respondent or
counsel may question members of the board to determine whether to
make a challenge. Such questions must relate directly to the issue of
impartiality. Discretion should be used, however, to avoid revealing
prejudicial matters to other members of the board; if a challenge is
made after the board convenes, only the name of the challenged
member will be indicated in open session, not the reason for believ-
ing the member is not impartial.

c .  D e c i d i n g  c h a l l e n g e s .  T h e  a p p o i n t i n g  a u t h o r i t y  d e c i d e s  a n y
challenge to a board of officers composed of a single member and
may decide other challenges made before the board convenes. Oth-
erwise, a challenge is decided by the legal advisor or, if none or if
the legal advisor is challenged, by the president. If there is no legal
advisor and the president is challenged, that challenge is decided by
the next senior voting member.

d. Procedure. Challenges for lack of impartiality not decided by
the appointing authority will be heard and decided at a session of
the board attended by the legal advisor, the president or the next
senior member who will decide the challenge, the member chal-
lenged, the respondent and his or her counsel, and the recorder. The
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respondent or counsel making the challenge may question the chal-
lenged member and present any other evidence to support the chal-
lenge. The recorder also may present evidence on the issue. The
member who is to decide the challenge may question the challenged
member and any other witness and may direct the recorder to pres-
ent additional evidence. If more than one member is challenged at a
time, each challenge will be decided independently, in descending
order of the challenged members’ ranks.

e. Sustained challenge. If the person deciding a challenge sus-
tains it, he or she will excuse the challenged member from the board
at once, and that person will no longer be a member of the board. If
this excusal prevents a quorum (see para 5–2b), the board will
a d j o u r n  t o  a l l o w  t h e  a d d i t i o n  o f  a n o t h e r  m e m b e r ;  o t h e r w i s e ,
proceedings will continue.

5–8. Presentation of evidence
a. Rights of respondent. Except for good cause shown in the

report of proceedings, a respondent is entitled to be present, with
counsel, at all open sessions of the board that deal with any matter
concerning the respondent. The respondent may—

(1) Examine and object to the introduction of real and documen-
tary evidence, including written statements.

(2) Object to the testimony of witnesses and cross–examine wit-
nesses other than the respondent’s own.

(3) Call witnesses and otherwise introduce evidence.
(4) Testify as a witness; however, no adverse inference may be

drawn from the exercise of the privilege against self–incrimination.
(See para 3–6c(5).)

b. Assistance.
(1) Upon receipt of a timely written request, and except as pro-

vided in (4) below, the recorder will assist the respondent in obtain-
ing documentary and real evidence in possession of the Government
and in arranging for the presence of witnesses for the respondent.

(2) Except as provided in subparagraph (4) below, the respondent
is entitled to compulsory attendance at Government expense of
witnesses who are soldiers or Federal civilian employees, to author-
ized reimbursement of expenses of other civilian witnesses who
voluntarily appear in response to invitational travel orders, and to
official cooperation in obtaining access to evidence in possession of
the Government, to the same extent as is the recorder on behalf of
the Government. If the recorder, however, believes any witness’s
testimony or other evidence requested by the respondent is irrele-
vant or unnecessarily cumulative or that its significance is dispro-
portionate to the delay, expense, or difficulty in obtaining it, the
recorder will submit the respondent’s request to the legal advisor or
president (see para 3–4), who will decide whether the recorder
should comply with the request. Denial of the request does not
preclude the respondent from obtaining the evidence or witness
w i t h o u t  t h e  r e c o r d e r ’ s  a s s i s t a n c e  a n d  a t  n o  e x p e n s e  t o  t h e
Government.

(3) Nothing in this paragraph relieves a respondent or counsel
f r o m  t h e  o b l i g a t i o n  t o  e x e r c i s e  d u e  d i l i g e n c e  i n  p r e p a r i n g  a n d
presenting his or her own case. The fact that any evidence or
witness desired by the respondent is not reasonably available nor-
mally is not a basis for terminating or invalidating the proceedings.

(4) Evidence that is privileged within the meaning of paragraph
3–6c(1) will not be provided to a respondent or counsel unless the
recorder intends to introduce such evidence to the board and has
obtained approval to do so.

5–9. Argument
After all evidence has been received, the recorder and the respond-
ent or counsel may make a final statement or argument. The re-
corder may make the opening argument and, if argument is made on
behalf of a respondent, the closing argument in rebuttal.

5–10. After the hearing
Upon approval or other action on the report of proceedings by the
appointing authority, the respondent or counsel will be provided a
copy of the report, including all exhibits and enclosures that pertain
to the respondent. Portions of the report, exhibits, and enclosures

may be withheld from a respondent only as required by security
classification or for other good cause determined by the appointing
authority and explained to the respondent in writing.
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(Appropriate letterhead)

OFFICE SYMBOL DATE

MEMORANDUM FOR: (President)

SUBJECT: Appointment of Board of Officers

1. A board of officers is hereby appointed pursuant to AR 735–5 and AR 15–6 to investigate the circumstances connected with the loss,
damage, or destruction of the property listed on reports of survey referred to the board and to determine responsibility for the loss, damage, or
destruction of such property.

2. The following members are appointed to the board:

MAJ Robert A. Jones, HHC, 3d Bn, 1st Inf Bde, 20th Inf Div, Ft Blank, WD 88888 Member (President)

CPT Paul R. Wisniewski, Co A, 2d Bn, 3d Inf Bde, 20th Inf Div, Ft Blank, WD 88888 Member

CPT David B. Braun, Co C, 1st Bn, 3d Inf Bde, 20th Inf Div, Ft Blank, WD 88888 Member

CPT John C. Solomon, HHC, 2d S & T Bn, DISCOM 20th Inf Div, Ft Blank, WD 88888 Alternate member (see AR 15–6, para 5–2c)

1LT Steven T. Jefferson, Co B, 2d Bn, 2d Inf Bde, 20th Inf Div, Ft Blank, WD 88888 Recorder (without vote)

3. The board will meet at the call of the President. It will use the procedures set forth in AR 735–11 and AR 15–6 applicable to formal boards
with respondents. Respondents will be referred to the board by separate correspondence.

4. Reports of proceedings will be summarized (the findings and recommendations will be verbatim) and submitted to this headquarters, ATTN:
ABCD–AG–PA. Reports will be submitted within 3 working days of the conclusion of each case. The Adjutant General’s office will furnish
necessary administrative support for the board. Legal advice will be obtained, as needed, from the Staff Judge Advocate’s office.

5. The board will serve until further notice.

(Authority Line)

(Signature block)

CF: (Provide copy to board personnel)

Figure 2-1. Sample memorandum for appointment of a standing board of officers using formal procedures
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(Appropriate letterhead)

OFFICE SYMBOL DATE

MEMORANDUM FOR: (President of standing board)

SUBJECT: Referral of Respondent

1. Reference memorandum, this headquarters, dated (day–month–year), subject: Appointment of Board of Officers.

2. (Enter rank, name, SSN, and unit) is hereby designated a respondent before the board appointed by the referenced memorandum. The board
will consider whether (enter name of respondent) should be held pecuniarily liable for the loss, damage, or destruction of the property listed
on the attached report of survey. The correspondence and supporting documentation recommending referral to a board of officers are enclosed.

3. (Enter rank, name, branch, and unit) is designated counsel for (enter name of respondent).

4. For the consideration of this case only, (enter rank, name, and unit) is designated a voting member of the board, vice (enter rank, name,
and unit).

(Authority line)
Encl  (Signature block)

CF: (Provide copy to board personnel, counsel, and respondent)

Figure 2-2. Sample memorandum for referral of a respondent to a standing board
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(Appropriate letterhead)

OFFICE SYMBOL DATE

MEMORANDUM FOR: (Officer concerned)

SUBJECT: Appointment as a Board of Officers to Investigate Alleged Corruption and Mismanagement

1. You are hereby appointed a board of officers, pursuant to AR 15–6, to investigate allegations of (enter subject matter to be investigated,
such as corruption and mismanagement in the office of the Fort Blank Provost Marshal). The scope of your investigation will include
(mention specific matters to be investigated, such as whether military police personnel are properly processing traffic tickets, whether
supervisory personnel are receiving money or other personal favors from subordinate personnel in return for tolerating the improper
processing of traffic tickets, and so forth). Enclosed herewith is a report of proceedings of an earlier informal investigation into alleged
improper processing of traffic tickets that was discontinued when it appeared that supervisory personnel may have been involved.

2. As the board, you will use formal procedures under AR 15–6.(Enter duty positions, ranks, and names) are designated respondents.
Additional respondents may be designated based on your recommendations during the course of the investigation. Counsel for each respondent,
if requested, will be designated by subsequent correspondence.

3. (Enter rank, name, branch, and unit) will serve as legal advisor to you, the board. (Enter rank, name, duty position, and unit), with the
concurrence of (his)(her) commander, will serve as an advisory member of the board. The office of the adjutant general, this headquarters, will
provide necessary administrative support. The Fort Blank Resident Office, Criminal Investigation Division Command (CIDC), will provide
technical support, including preserving physical evidence, if needed.

4. Prepare the report of proceedings on DA Form 1574 and submit it to me within 60 days.

(Signature of appointing authority)

CF: (Provide copy to all parties concerned)

Figure 2-3. Sample memorandum for appointment of a single officer as a board of officers, with legal advisor and advisory membe r, using
formal procedures
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(Appropriate letterhead)

OFFICE SYMBOL DATE

MEMORANDUM FOR: (Officer concerned)

SUBJECT: Appointment of Investigating Officer

1. You are hereby appointed an investigating officer pursuant to AR 15–6 and AR 210–7, paragraph 4–3, to conduct an informal investigation
into complaints that sales representatives of the Fly–By–Night Sales Company have been conducting door–to–door solicitation in the River
Bend family housing area in violation of AR 210–7. Details pertaining to the reported violations are in the enclosed file prepared by the
Commercial Solicitation Branch, Office of the Adjutant General, this headquarters (Encl).

2. In your investigation, all witness statements will be sworn. From the evidence, you will make findings whether the Fly–By–Night Sales
Company has violated AR 210–7 and recommend whether to initiate a show cause hearing pursuant to AR 210–7, paragraph 4–5, and whether
to temporarily suspend the company’s or individual agents’ solicitation privileges pending completion of the show cause hearing.

3. Submit your findings and recommendations in four copies on DA Form 1574 to this headquarters, ATTN: ABCD–AG, within 7 days.

(Authority line)

Encl

(Signature block)

Figure 2-4. Sample memorandum for appointment of an investigating officer under AR 15–6 and other directives

(Appropriate letterhead)

OFFICE SYMBOL DATE

MEMORANDUM FOR: (Officer concerned)

SUBJECT: Appointment as Investigating Officer

1. You are hereby appointed an investigating officer pursuant to AR 15–6 and AR 380–5, paragraph 6–103, to investigate the circumstances
surrounding the discovery of a CONFIDENTIAL document in a trash can in the office of the 3d Battalion S–3 on 31 August 1987. A
preliminary inquiry into the incident proved inconclusive (see enclosed report).

2. In your investigation, use informal procedures under AR 15–6. You will make findings as to whether security compromise has occurred,
who was responsible for any security violation, and whether existing security procedures are adequate.

3. This incident has no known suspects at this time. If in the course of your investigation you come to suspect that certain people may be
responsible for the security violation, you must advise them of their rights under the UCMJ, Article 31, or the Fifth Amendment, as
appropriate. In addition, you must provide them a Privacy Act statement before you solicit any (further) personal information. You may obtain
assistance with these legal matters from the office of the Staff Judge Advocate.

4. Submit your findings and recommendations on DA Form 1574 to the Brigade S–2 within 10 days.

(Authority line)

(Signature block)

Figure 2-5. Sample memorandum for appointment of an investigating officer in a case with potential Privacy Act implications
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Preliminary Matters

PRES: This hearing will come to order. This board of officers has been called to determine

When RESP is without counsel:

PRES: , you may, if you desire, obtain civilian counsel at no expense to the Government for this hearing. If you do not
obtain civilian counsel, you are entitled to be represented by a military counsel designated by the appointing authority. Do you have counsel?

RESP: No (Yes).

If RESP has counsel, the RCDR should identify that counsel at this point for the record. If RESP does not have counsel, the PRES should ask
this question:

PRES: Do you desire to have military counsel?

RESP: Yes (No).

If RESP answers ’’yes,’’ the PRES should adjourn the hearing and ask the appointing authority to appoint counsel for RESP (see para 5–6b).
If counsel is supplied, the RCDR should identify that counsel for the record when the board reconvenes.

A reporter and an interpreter, if used, should be sworn.

RCDR: The reporter will be sworn.

RCDR: Do you swear (or affirm) that you will faithfully perform the duties of reporter to this board, (so help you God)?

REPORTER: I do.

RCDR: The interpreter will be sworn.

RCDR: Do you swear (or affirm) that you will faithfully perform the duties of interpreter in the case now in hearing, (so help you God)?

INTERPRETER: I do.

RCDR: The board is appointed by Memorandum of Appointment, Headquarters, , dated Have all
members of the board read the memorandum of appointment? (If not, the memorandum of appointment is read aloud by RCDR or silently by
any member who has not read it.)

When RESP has been designated by a separate memorandum of appointment, the same procedure applies to that memorandum of appointment.

RCDR: May the memorandum of appointment be attached to these proceedings as Enclosure I?

PRES: The memorandum of appointment will be attached as requested.

RCDR: The following members of the board are present:

The following members are absent:

RCDR should account for all personnel of the board, including RESP and COUNSEL, if any, as present or absent at each session. RCDR
should state the reason for any absence, if known, and whether the absence was authorized by the appointing authority.

PRES: , you may challenge any member of the board (or the legal advisor) for lack of impartiality. Do you desire to make a
challenge?

Figure 3-1. Suggested procedure for board of officers with respondents—Continued
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RESP (COUNSEL): No. (The respondent challenges .)

If RESP challenges for lack of impartiality, the LA, PRES, or next senior member, as appropriate, determines the challenge. See paragraph
5–7. If sustaining a challenge results in less than a quorum, the board should recess until additional members are added. See paragraph 5–2b.

RCDR swears board members, if required. PRES then swears RCDR, if required.

RCDR: The board will be sworn.

All persons in the room stand while RCDR administers the oath. Each voting member raises his or her right hand as RCDR calls his or her
name in administering the following oath:

RCDR: Do you, Colonel , Lieutenant Colonel , Major , swear (affirm) that you will
faithfully perform your duties as a member of this board; that you will impartially examine and inquire into the matter now before you
according to the evidence, your conscience, and the laws and regulations provided; that you will make such findings of fact as are supported by
the evidence of record; that, in determining those facts, you will use your professional knowledge, best judgment, and common sense; and that
you will make such recommendations as are appropriate and warranted by your findings, according to the best of your understanding of the
rules, regulations, policies, and customs of the service, guided by your concept of justice, both to the Government and to individuals concerned,
(so help you God)?

MEMBERS: I do.

The board members lower their hands but remain standing while the oath is administered to LA and to RCDR, if required.

PRES: Do you, , swear (or affirm) that you will faithfully perform the duties of (legal
advisor) (recorder) of this board, (so help you God)?

LA/RCDR: I do.

All personnel now resume their seats.

PRES may now give general advice concerning applicable rules for the hearing.

RCDR: The respondent was notified of this hearing on 19 .

RCDR presents a copy of the memorandum of notification with a certification that the original was delivered (or dispatched) to RESP (para
5–5) and requests that it be attached to the proceedings as Enclosure.

PRES: The copy of the memorandum of notification will be attached as requested.

Presentation of Evidence by the Recorder

RCDR may make an opening statement at this point to clarify the expected presentation of evidence.

RCDR then calls witnesses and presents other evidence relevant to the subject of the proceedings. RCDR should logically present the facts to
help the board understand what happened. Except as otherwise directed by PRES, RCDR may determine the order of presentation of facts. The
following examples are intended to serve as a guide to the manner of presentation, but not to the sequence.

RCDR: I request that this statement of (witness) be marked Exhibit and received in evidence. This witness will not appear in person
because .

LA (PRES): The statement will (not) be accepted.

RCDR may read the statement to the board if it is accepted.

RCDR: I request that this (documentary or real evidence) be marked as Exhibitand received in evidence.

A foundation for the introduction of such evidence normally is established by a certificate or by testimony of a witness indicating its
authenticity. LA (PRES) determines the adequacy of this foundation. If LA (PRES) has a reasonable basis to believe the evidence is what it
purports to be, he or she may waive formal proof of authenticity.

Figure 3-1. Suggested procedure for board of officers with respondents—Continued

16 AR 15–6 • 30 September 1996



RCDR: The recorder and respondent have agreed to stipulate .

Before LA (PRES) accepts the stipulation, he or she should verify that RESP joins in the stipulation.

LA (PRES): The stipulation is accepted.

If the stipulation is in writing, it will be marked as an exhibit.

RCDR conducts direct examination of each witness called by RCDR or at the request of PRES or members. RESP or COUNSEL may then
cross–examine the witness. PRES and members of the board may then question the witness, but PRES may control or limit questions by board
members.

RCDR: The board calls as a witness.

A military witness approaches and salutes PRES, then raises his or her right hand while RCDR administers the oath. A civilian witness does
the same but without saluting. See MCM, Rules for Court–Martial 807, for further guidance with regard to oaths.

RCDR: Do you swear (or affirm) that the evidence you shall give in the case now in hearing shall be the truth, the whole truth, and nothing but
the truth, (so help you God)?

If the witness desires to affirm rather than swear, the words ’’so help you God’’ will be omitted.

WITNESS: I do.

The witness then takes the witness chair. RCDR asks every witness the following question no matter who called the witness.

RCDR: What is your full name (grade, branch of service, organization, and station) (and address)?

Whenever it appears appropriate and advisable to do so, the board should explain the rights of a witness under Article 31 of the UCMJ or the
Fifth Amendment to the Constitution. See paragraph 3–6c(5).

If the report of proceedings will be filed in a system of records under the witness’s name, the board must advise that witness in accordance
with the Privacy Act. See paragraph 3–7e. Normally, this requirement applies only to RESP.

RCDR then asks questions to develop the matter under consideration.

RCDR: The recorder has no further questions.

RESP (COUNSEL) may cross–examine the witness. RCDR may then conduct a redirect examination.

RCDR: Does the board have any questions?

Any board member wishing to question the witness should first secure the permission of PRES.

If RCDR and RESP (COUNSEL) wish to ask further questions after the board has examined the witness, they should seek permission from the
PRES. PRES should normally grant such requests unless the questions are repetitive or go beyond the scope of questions asked by the board.

When all questioning has ended, PRES announces:

PRES: The witness is excused.

PRES may advise the witness as follows:

PRES: Do not discuss your testimony in this case with anyone other than the recorder, the respondent, or his or her counsel. If anyone else
attempts to talk with you about your testimony, you should tell the person who originally called you as a witness.

Verbatim proceedings should indicate that the witness (except RESP) withdrew from the room.

Unless expressly excused from further attendance during the hearing, all witnesses remain subject to recall until the proceedings have ended.
When a witness is recalled, the RCDR reminds such witness, after he or she has taken the witness stand:

RCDR: You are still under oath.

The procedure in the case of a witness called by the board is the same as outlined above for a witness called by RCDR.

Figure 3-1. Suggested procedure for board of officers with respondents—Continued
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RCDR: I have nothing further to offer relating to the matter under consideration.

Presentation of Respondent’s Evidence

RESP (COUNSEL): The respondent has (an) (no) opening statement.

RESP presents his or her stipulations, witnesses, and other evidence in the same manner as did RCDR. RCDR administers oath to all witnesses
and asks the first question to identify the witness.

Should the RESP be called to the stand as a witness, the RCDR will administer the oath and ask the following preliminary questions, after
which the procedure is the same as for other witnesses:

RCDR: What is your name, (grade, branch of service, organization, and station) (address, position, and place of employment)?

RESP: .

RCDR: Are you the respondent in this case?

RESP: Yes.

The board may advise RESP of his or her rights under Article 31 of the UCMJ, or the Fifth Amendment of the Constitution. See paragraph
3–6c(5).

If the report of proceedings will be filed in a system of records under RESP’s name, the board must advise RESP in accordance with the
Privacy Act. See paragraph 3–7e.

When RESP has concluded his or her case, RESP announces:

RESP (COUNSEL): The respondent rests.

RCDR: The recorder has no further evidence to offer in this hearing. Does the board wish to have any witnesses called or recalled?

PRES: It does (not).

Closing Arguments and Deliberations

PRES: You may proceed with closing arguments. RCDR: The recorder (has no) (will make an) opening argument.

RCDR may make the opening argument and, if any argument is made on behalf of RESP, the rebuttal argument. Arguments are not required
(see para 5–9). If no argument is made, RESP or RCDR may say:

RESP (COUNSEL)/RCDR: The (respondent) (recorder) submits the case without argument.

PRES: The hearing is adjourned.

Adjourning the hearing does not end the duties of the board. It must arrive at findings based on the evidence and make recommendations
supported by those findings. See chapter 3, section II. Findings and recommendations need not be announced to RESP, but in certain
proceedings, such as elimination actions, they customarily are. RCDR is responsible for compiling the report of proceedings and submitting
properly authenticated copies thereof to the appointing authority. See chapter 3, section III.

Legend
PRES: President of the board of officers.
LA: Legal Advisor
LA(PRES): Legal Advisor, if one has been appointed; otherwise the board President.
RCDR: Recorder (junior member of the board if no recorder has been appointed). (If the board consists of only one
member, that member has the responsibilities of both PRES and RCDR.)
RESP: Respondent.
RESP (COUNSEL): Respondent or respondent’s counsel, if any.

Figure 3-1. Suggested procedure for board of officers with respondents
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Appendix A
References

Section I
Required Publications

AR 20–1
Inspector General Activities and Procedures. (Cited in paras 1–4 and
3–6.)

AR 27–10
Military Justice. (Cited in para 3–6 and app B.)

AR 190–22
Searches, Seizures, and Disposition of Property. (Cited in para
3–15.)

AR 340–17
Release of Information and Records from Army Files. (Cited in para
3–17.)

AR 340–21
The Army Privacy Program: System Notices and Exemption Rules.
(Cited in para 3–7 and app B.)

AR 604–5
Personnel Security Program. (Cited in para 5–5.)

Federal Personnel Manual.
(Cited in para 1–8.)

Joint Travel Regulations.
(Cited in para 3–7.)

Manual for Courts&ndash;Ma
(Cited in para 1–3.)

Uniform Code of Military Justice.
(Cited in paras 1–3, 2–3, 3–1, and 3–6.)

Section II
Related Publications
A related publication is merely a source of additional information.
The user does not have to read it to understand this regulation.

AR 10–5
Department of the Army

AR 600–37
Unfavorable Information

Section III
Referenced Forms

DA Form 1574
Report of Proceedings by Investigating Officer/Board of Officers.
(Cited in para 3–13.)

Section IV
Referenced Forms

DA Form 2823
Sworn Statement

DA Form 3881
Rights Warning Procedure/Waiver Certificate

Appendix B
Guidance for Preparing Privacy Act Statements

B–1. General
a. The Privacy Act requires that, whenever personal information

is solicited from an individual and the information will be filed so
as to be retrievable by reference to the name or other personal
identifier of the individual, he or she must be advised of the follow-
ing information:

(1) The authority for soliciting the information.
(2) The principal purposes for which the information is intended

to be used.
(3) The routine uses that may be made of the information.
(4) Whether disclosure is mandatory or voluntary.
(5) The effect on the individual of not providing all or part of the

information.
b. Each Privacy Act statement must be tailored to the matter

being investigated and to the person being asked to provide informa-
tion. The servicing JA should be consulted for assistance in prepar-
ing Privacy Act statements, as necessary.

B–2. Content
a. Authority. If a specific statute or executive order authorizes

collection of the information, or authorizes performance of a func-
tion that necessitates collection of the information, the Privacy Act
statement will cite it as the authority for solicitation. For example, if
a commander appoints an investigating officer to inquire into a
UCMJ, Article 138, complaint under the provisions of AR 27–10,
the statutory authority for solicitation of the information would be
10 USC 938. Regulations should not be cited as the authority. If no
specific statute or executive order can be found, the authority to cite
is 10 USC 3012.

b. Principal purposes. The statement of principal purposes will
consist of a short statement of the reason the investigation is being
conducted. The following examples apply to particular types of
investigations:

(1) Administrative elimination proceeding under AR 635–200:
“The purpose for soliciting this information is to provide the com-
mander a basis for a determination regarding your retention on
active duty and, if a determination is made not to retain you on
active duty, the type of discharge to award.”

(2) Investigation of a UCMJ, Article 138, complaint: “The pur-
pose for soliciting this information is to obtain facts and make
recommendations to assist the commander in determining what ac-
tion to take with regard to (your) (complainant’s) UCMJ, Article
138, complaint.”

(3) Investigation of a security violation: “The purpose for solicit-
ing this information is to determine whether the security violation
under investigation resulted in a compromise of national defense
information, to fix responsibility for the violation, and to determine
whether to change existing security procedures.”

(4) Flying evaluation board pursuant to AR 600–107: “The pur-
pose for soliciting this information is to provide the commander a
basis for a determination regarding your flying status.”

c. Routine uses. In order to advise an individual of what routine
uses may be made of solicited information, it is necessary to iden-
tify the system of records in which the report of proceedings will be
filed. The routine uses will be summarized from the system notice
and from the routine uses of general applicability in AR 340–21.
The routine use statement may be introduced as follows: “Any
information you provide is disclosable to members of the Depart-
ment of Defense who have a need for the information in the per-
f o r m a n c e  o f  t h e i r  d u t i e s .  I n  a d d i t i o n ,  t h e  i n f o r m a t i o n  m a y  b e
disclosed to Government agencies outside of the Department of
Defense as follows: (list of routine uses external to the Department
of Defense).”

d. Routine uses. Disclosure mandatory or voluntary; the effect of
not providing information.
Providing information is voluntary unless the individual may be
ordered to testify. The following statement can be used in most
situations:

(1) Respondent or other individual warned of his or her rights
under the UCMJ, Article 31, or the Fifth Amendment: “Providing
the information is voluntary. There will be no adverse effect on you
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for not furnishing the information other than that certain information
might not otherwise be available to the commander for his or her
decision in this matter.”

(2) Individual who may be ordered to testify: “Providing the
information is mandatory. Failure to provide information could re-
sult in disciplinary or other adverse action against you under (the
UCMJ or Army regulations) (civilian personnel regulations).”

2. Article 31 rights advisement. If during the proceeding it is
determined to advise an individual of his or her rights under the
UCMJ, Article 31, or the Fifth Amendment, after he or she has been
told it is mandatory to provide information, the advising official
must be certain that the individual understands that such rights
warning supersedes this portion of the Privacy Act statement.
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Index

This index is organized alphabetically by
topics and subtopics. Topics and
subtopics are identified by subsection or
paragraph number.

Administrative matters, 3–4,5–1
Administrative support, 2–2, 5–3
Adverse actions

against DA civilians, 1–8, 3–7
basis for, 1–6, 1–8, 2–1, 2–3
definition, 1–3
not basis for respondent designation, 5–4

Appointing authority
action, 2–3, 3–19
communication with, 3–8
errors, 2–3
responsibilities, 2–1–2–3
submission of report to, 3–18

Argument, 5–9

Boards of officers
advisory members, 5–1
alternate members, 5–2, 5–7
appointment to, 2–1
attendance, 5–2, 5–3
authorization, 1–1, 2–1
definition, 1–4
duties and functions, 1–5
guidance to, 3–1–3–19
members, 2–1, 5–1, 5–2
president, 3–8, 3–15, 3–19, 5–1, 5–8
purpose and scope, 2–1
recommendations, 2–3
voting, 5–1

See also Judge advocate; Legal advisor

Challenges, 3–2, 3–4, 5–7
Civilian employees, DA

as counsel, 5–6
as reporters, 2–2
as witnesses, 3–7, 5–3, 5–8
controlled by CPR, 1–8
counsel for, 3–3, 3–7, 5–6

Civilian Personnel Regulations (CPR), 2–3
Classified material, 5–5
Closed session, 3–11
Communication, 3–6, 3–8, 3–14
Confession, 3–6
Counsel

communication with client, 3–6
entitlement to, 5–6
failure to cite errors, 2–3
for civilian employees, 3–3, 3–7, 5–6
present at consultation, 3–11, 5–1
records provided to, 5–3
right to, 2–3, 3–3, 5–6
types of, 5–6

Decisions, 2–3, 3–4
Deliberations, 3–11
Disciplinary action. See Adverse actions
Disease or injury, 3–6

Enclosures, 3–13, 3–14, 5–10
Errors, 2–3
Evidence

as exhibits, 3–15
discussion of, 3–7
documentary, 3–15, 5–8
introduction of, 5–8
presentation of, 5–3, 5–8

real (physical), 3–15, 5–3, 5–8
rules of, 3–6
weight of, 3–9

Exhibits, 3–7, 3–13, 3–15, 5–10

Federal Personnel Manual, 1–8
Findings

affected by error, 2–3
definition, 3–9
evidence for, 3–9
form of, 3–9
required, 2–1
supporting recommendations, 3–9
use of, 1–8

Formal boards. See Boards of officers
Formal procedures

definition, 1–4
not mandatory, 1–4
use of, 1–4

General courts–martial (GCM), 2–2, 5–1,
5–2

General officers, 1–4, 2–1

Hearings, 5–10

Immunity, 3–6
Informal boards, 4–1–4–3
Informal investigations, 2–1, 4–1–4–3
Informal procedures, 1–4
Inspectors general, 3–6
Instructions, 1–1, 2–1, 3–10, 3–11
Interested persons, 1–6, 4–3
Investigations

appointment to, 2–1
authorization, 1–1
boards for, 4–1
composition of, 4–1
conduct of, 3–1–3–8
duties during, 1–5
function of, 1–5
guidance for, 3–1–3–19
informal, 4–1–4–3
preliminary, 1–4
purpose and scope, 2–1
recommendations of, 2–3
results of, 1–8
types of, 1–4

Involuntary admission, 3–6

Judge advocate (JA)
advises on appointments, 2–1
advises on Privacy Act, 3–7
advises on procedure, 1–4, 2–1, 2–2
consulted, 5–1
determines public interest, 3–5
reviews counsel’s conduct, 5–6
reviews reports, 2–3
rules on self–incrimination, 3–6

Legal advisor
appointment to formal board, 2–1
civilians (JA) as, 5–1
decision making, 3–4
forming findings and recommendations,

3–11
functions, 5–1
protection of witnesses, 3–6, 3–7

See also Judge advocate

Legal review, 2–3
Letter of notification, 5–5

Memorandum of appointment

appoints members, 2–1
as enclosure to report of proceedings, 3–14
defines findings and recommendations

required, 2–1
designates recorders, 5–1
designates respondents, 5–4
provides authority, 1–1
read by recorder and participants, 5–3
specifies purpose and scope, 2–1

Military exigency, 1–3, 2–1, 5–1
Minority report, 3–12, 3–16
MRE (Military Rules of Evidence), 3–6

News media, 3–5
Notices to individuals, 1–8, 3–14, 5–3

Oaths, 3–1, 5–3
Objections, 2–3, 3–4, 3–15
Official notice, 3–6, 3–15
Off the record, 3–6

Physical evidence, 3–15, 5–3, 5–8
Privacy Act, 3–7, 3–14, 5–3, appendix B
Privileged communications, 3–6, 5–8
Procedural matters, 3–4
Proceedings

additional, 3–19
definition, 1–4
public presence at, 3–5
recording, 3–5

See also Report of proceedings

Proof of facts, 3–6. See alsoStandard of
proof

Publicity, 3–5

Quorum, 5–2, 5–7

Real evidence. See Physical evidence
Recommendations

affected by error, 2–3
nature and extent, 3–10
required, 2–1
supported by findings, 2–3, 3–9

Recorder
as board member, 2–1, 5–1
authenticates report, 3–16
duties, 5–3
rules on relevance, 5–8
supervision of, 5–1

Reporters, 2–2
Report of proceedings

action taken upon, 3–19
authentication of, 3–16
enclosures to, 3–14, 5–10
exhibits attached to, 3–15, 5–10
format, 3–13
minority, 3–12, 3–16
safeguarding of, 3–17
submission of, 3–18, 5–1, 5–3, 5–10

Respondents
assistance to, 5–8
as witnesses, 5–8
challenges by, 5–7
counsel for, 5–6
designation of, 1–7, 1–8, 5–4
notice to, 5–5
recording of procedures, 3–5
records provided to, 5–3, 5–5
rights of, 5–8, 5–10

Rules of evidence, 3–6

Security classification, 3–17, 5–6, 5–10
Self–incrimination, 3–6
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Senior Executive Service, 1–4
Standard of proof, 3–9. See also Proof of

facts
State Adjutant General, 2–1
Statements

as argument, 5–9
as exhibits, 3–15
examined by respondent, 5–8
off the record, 3–6
regarding disease or injury, 3–6
self–incriminating, 3–6
taken by counsel, 5–6
taking of, 3–7
written, 5–4

Technical knowledge, 5–1
Testimony. See Statements
Travel orders, 3–7, 5–3, 5–8

Uniform Code of Military Justice (UCMJ),
1–3, 2–3, 3–1, 3–6

United States Code, 5–6
Unlawful search, 3–6

Verbatim record, 2–1, 3–7, 3–15
Voting, 3–12, 4–1, 5–1

Warrant officers, 2–1, 5–1
Witnesses

arranging presence of, 5–3
authority to subpoena, 3–7
civilian employees as, 3–7, 5–3, 5–8
examination of, 5–3
interviewed, 1–4
ordered to testify, 3–6
protection of, 3–6, 3–7
respondents as, 5–8
self–incriminating, 3–6
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